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No. 10,446 


IRMA N. KEPHART, Appellant, 


v. 


PAUL H. KEPHART, Appellee. 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF COLUMBIA. 


BRIEF FOR APPELLEE 

For convenience, the appendix which has been filed by the 
appellant will be treated as a joint appendix and all refer¬ 
ences thereto will be so made. 

COUNTER-STATEMENT OF THE CASE. 

In the fall of 1934, well before his divorce from the ap¬ 
pellant, appellee moved from the District of Columbia into 
Prince Georges County, Maryland, where he established a 
gas service station business at 8153 Baltimore Avenue. In 
this business, and at this address at all times known to the 
plaintiff as shown in her affidavits in support of her motion, 
he has been continuously engaged from that time until the 
present. 

On moving into Prince Georges County, he established 
his home there and in 1937 he married his present wife 
Naomi C. Kephart, with whom he is now living. Of this 
second marriage two sons have been born, Stanley, age ten, 
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and Paul, age six. In addition a son, Charles, of his present 
wife’s first marriage lives with him although he is now 
temporarily in the United States Army. 

From the time of the granting of the final decree of di¬ 
vorce from appellant in December 1936, to about April 1942, 
appellee paid the alimony as required under the final de¬ 
cree of divorce. In 1942 he learned that his eldest daughter 
of the first marriage, Betty May, who was then twenty- 
three years of age had married, also that his other 
daughter of the first marriage, Louise, who had also 
achieved her majority, was employed and that his ex-wife 
was also employed. 

The decree of divorce had awarded $75.00 per month to 
his ex-wife for the support of herself and her minor chil¬ 
dren. AVith the emancipation of these children and the evi¬ 
dence which he had that the appellant no longer needed his 
financial support he discontinued alimony payments to her 
in 1942. From this time of cessation in 1942 until about 
March, 194S, appellee heard nothing from the appellant, 
nor did he receive any request or demand from her during 
this period of time for any payments of alimony although 
she admits in her affidavit that she at all times knew his 
whereabouts. 

In May, 1948, appellee was served with a copy of a suit 
which had been filed in the Circuit Court of Prince Georges 
County, Maryland, by the appellant against him, for a money 
judgment for arrearages of alimony, and later, in February, 
1949, he was served in Prince Georges County, Maryland, 
with a copy of the present motion to adjudicate him in con¬ 
tempt and for a money judgment. 

Appellee's present earnings are approximately $5,000 
per year which sum is scarcely sufficient properly to sup¬ 
port himself and his family, in moderate circumstances. 
Out of these earnings he must make payments on invest¬ 
ment property which he purchased some time ago in order 
to retain it, the income from the property being insufficient 
to maintain it. The appellee has no other assets or source 
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of funds whatsoever for the satisfaction of appellant’s 
claim and at his present age of fifty-five finds himself in a 
position, after the appellant’s unexplained and undue delay 
of approximately seven years in attempting to enforce the 
alimony decree, in which it is impossible for him to liqui¬ 
date or dispose of the added financial responsibility which 
the appellant now endeavors to impose upon him. 

All of the fore going facts as to ap pellee’s financial posi¬ 
tion and responsibilities and appellant’s long delay in at¬ 
tempting to enforce the alimony decree and the inequity 
after such delay in enforcing it against appellee were fully 
presented to the trial court which in i ts order of Ju ne 22, 
1949 denied the appellahT’sTEbtion to~lidjudicate appellee 
in contempt and to grant a money judgment. 

SUMMARY OF ARGUMENT. 

A. 

Appellant’s Laches Bars Her Action. 

Laches when clearly shown is a bar to recovery in actions 
of this nature. When in 1942, six years after the divorce 
decree appellee ceased payments under the alimony decree, 
appellant failed to communicate with him or to contact 
him and he received no further demand for payment from 
appellant. No attempt was made to use legal process for 
nearly seven years to enforce her claim though she admits 
she knew appellee’s whereabout. There was a change of 
circumstances on both sides in the twelve years intervening 
between the original divorce decree and appellant’s belated 
attempt to enforce collection of discontinued payments 
under the decree. Appellee had married again, this second 
marriage entailing at the present time responsibility to¬ 
ward four other people; the children of his first marriage 
had reached majority and emancipation; these children and 
his ex-wife were working and self-supporting; his own 
financial position had changed. Thus laches sufficient to 
bar this claim was clearly shown. 
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B. 

No Abuse of Discretion Is Shown in the Trial Court’s Action. 

It is necessary that an abuse of discretion be shown to 
justify reversal of the trial court’s action in the premises. 
There is no showing of an abuse of discretion in the court’s 
denial of the motion to find appellee in contempt and for 
a money judgment. All the required elements of laches as 
shown by the record (Joint Appendix, pages 31 and 32) 
were present and were sufficient to justify the court’s re¬ 
fusal to aid the appellant at the expense of appellee. Con¬ 
versely, there is a total absence in the record of any un¬ 
contradicted facts which, if present and ignored, might 
amount to an abuse of discretion. Upon clear and sub¬ 
stantial evidence the trial court decided in favor of ap¬ 
pellee. 

ARGUMENT. 

A. 

Appellant’s Laches Bars Her Action. 

Laches bars the appellant from obtaining the relief she 
requests in this action because of her undue and unex¬ 
plained delay, Mount Vernon Savings Bank v. Wardman, 
U. S. Court of Appeals for the District of Columbia Circuit, 
decided March 7, 1949, 173 Fed. (2nd) 648. 

This is the rule in the District of Columbia and is well 
supported by other authorities. Bliss v. Bliss, 60 App. D. C. 
237, 50 F. 2d 1002; Franklin v. Franklin, 83 App. D. C. 385, 
171 F. 2d 12; 27 C. J. S. Divorce, Sections 256 and 260 d; 
19 C. J. 298; Sehouler on Divorce, 6th Edition, Volume II, 
Section 1S56; Hamilton v. Hamilton, 104 Colo. 615, 94 P. 
2d 127; Price v. Price, SO Colo. 158, 249 Pac. 648; Herman v. 
Herman, 17 N. J. Mis. R. 127, 5 A. 2d 768; Hollis v. Bryan, 
166 Miss. S74, 143 So. 687; Smith v. Smith, 246 Mich. 80, 
224 X. TV 337; Sax v. Sax, 130 Misc. 696, 224 X. Y. S. 634; 
TT ilson v. TF Us on, X. J., 1S1 Atl. 257; Kumlin v. Kumlin, 200 
Minn. 26, 273 X. W. 253; Dufy v. Duffy, 19 X. J. Misc. 332, 
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19 Atl. (2nd) 236; Atkinson v. Atkinson 232 Ala. 125, 170 
So. 198. 

Appellant contends that appellee is precluded from in¬ 
terposing the defense of laches by reason of his absence 
from the jurisdiction, relying on Marshall v. Marshall, 164 
Md. 114, 16? Atl. 874. In that case, defendant was separ¬ 
ated from the plaintiff by the width of the continent, 
whereas in the case at bar appellee’s whereabouts and his 
proximity were both known to appellant, and appellant 
could have filed and served in 1942, or an any one of the 
intervening years the identical motion filed in February, 
1949, the denial of which is the basis of this appeal. 

Appellant contends, citing 137 A.L.R. 894, that laches 
must be convincingly shown to constitute a defense to an 
action or a proceeding for alimony by decree or order of 
court. But this same A.L.R. annotation points out that 
each case depends upon the particular circumstances pres¬ 
ent and, as will be argued below, it is submitted that the 
circumstances of this case justified the finding of the trial 
court. This same annotation cites many cases in which 
laches was found an effective defense in cases of this 
type. Thus, says the annotation, in Matthews v. Wilson, 31 
Ind. App. 90, 67 N. E. 280, in finding for the defendant the 
Court said: “It is a settled doctrine of courts of equity that 
unexplained delay in the prosecution of a right until it 
becomes stale constitutes such laches as forfeits the inter¬ 
ference of the courts.” Likewise in DeBlaquiere v. De- 
Blaquiere, 3 Hagg. Eccl. Rep. 322, 162 Eng. Repr. 1173, 
failure on the part of the wife for nine years to enforce 
payment of the full amount of installments of alimony al¬ 
lowed by the Court was held to be a species of acquiescence 
in the dimunition of alimony, and the court refused to grant 
a decree for the arrears. Similarly in Wilson v. Wilson, 
3 Iiagg. Eccl. Rep. 329,162 Eng. Repr. 1175, upon the appli¬ 
cation of a wife to enforce a monition for the payment of 
alimony six years in arrears, the Court said: “Unless the 
husband is absent from the country or some particular 
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reasons are set forth, it would be productive of great in¬ 
convenience and injustice if after a lapse of so many years 
the court should enforce such a monition. If the wife is 
aggrieved, she should make her application within a reason¬ 
able time; otherwise, the court will infer she has made 
some more beneficial arrangement’ ’ Again, in Herman v. 
Herman, supra, the Court said that where arrearages have 
accumulated under a subsisting alimony order the court 
is loath to enforce collection beyond one year, saying “If 
the wife unduly delays or neglects to . . . seek collection of 
arrearages under an existing alimony order the court will 
be inclined to find in her delay a waiver or evidence of 
payment.” Among several other cases the annotation 
cites Gordon v. Baker, 182 Ill. App. 587; Hamilton v. Hamil¬ 
ton, supra; Wright v. Wright, 6 Tex. 29; Hollis v. Bryan, 
supra. 

Thus, the rule on the point as set forth in 137 A.L.R. 894, 
seems clearly to be that while laches must be convincingly 
shown it is capable of being shown to a court’s satisfaction; 
that each case must be decided on its particular facts; and 
that the matter is one peculiarly for the trial court’s dis¬ 
cretion. 

Appellant notes that lapse of time will not of itself if 
excusable bar relief, citing 30 C. J. S. Equity, Section 120. 
Of course this is obvious, but the cited section goes on to 
give the whole of the rule of law: 

“There is no absolute rule as to what constitutes an 
excuse for an apparently unreasonable delay; it de¬ 
pends on the circumstances of the particular case and 
rests in the sound discretion of the chancellor, and the 
conclusion reached by him will not ordinarily be dis¬ 
turbed on appeal.” 

“Nothing can call equity into activity but conscience, 
good faith and diligence.” In the case at bar, there was 
clearly a lack of diligence (the first element in laches) on 
appellant’s part in her delaying approximately seven years 
before making an effort to collect the alimony. She claims 
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that she could not find the appellee in the District of Colum¬ 
bia. But there was no need to serve him in the District. 
She knew his whereabouts and could have served him in 
Maryland on a suit in the District of Columbia exactly as 
she has now done. Tilgliman v. Tilghman, D. C., 57 F. 
Supp. 417; Leman v. Krentier-Arnold Hinge Last Co., 284 
U. S. 448, 52 S. Ct. 238, 76 L. Ed. 389; N. L. R. B. v. Hop- 
wood Retinning Co., 2 Cir., 104 F. 2d 302; Brooks v. United 
States, 9 Cir., 119 F. 2d 636; Teele Soap Mfg. Co. v. Pine 
Tree Products Co., Inc., D. C., 8 F. Supp. 546. Appellant 
could, of course, also have sued appellee in Maryland 
which she also actually did, finally, in February 1948. 

She claims that she attempted to obtain the help of sev¬ 
eral attorneys who refused her request for advice and help. 
But she does not give their names. With clear ability to 
sue appellee in either Maryland or the District of Colum¬ 
bia and with the opportunity to consult lawyers regarding 
suit in either jurisdiction, or the Legal Aid Society, ap¬ 
pellant’s story of unsuccessful efforts to enlist the aid of 
attorneys without naming any of those who refused to take 
her case is not plausible, and evidently did not seem so to 
the trial court. 

There is clear evidence that this delay and lack of dili¬ 
gence would word hardship on the appellee if appellant’s 
claim were now allowed. Appellee swore that he continued 
payments until 1942 but ceased payments when he learned 
that one of his grown daughters was married and that 
the other daughter and his ex-wife were working. Upon 
his ceasing payments to plaintiff-appellant she did not con¬ 
tact him or communicate with him, and from this time in 
1942 until about March 1948 appellee heard nothing from 
the appellant, nor did he receive any request or demand 
from her during this period of time for any payments of 
alimony. His evidence also shows that he had remarried 
in 1937 and is now the father of a ten and a six year old 
boy with another son of his second wife by a former mar¬ 
riage also forming part of his family although the latter 
is now temporarily in the United States Army. In evidence 
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also was the fact that appellee’s present earnings are 
$5,000 a year and that this sum is barely sufficient to sup¬ 
port himself and his family moderately. Out of these earn¬ 
ings appellee is also required to make payments on invest¬ 
ment property which he purchased some time ago in order 
to retain it, the income from the property being insufficient 
to maintain it; and appellee has no other assets or funds 
whatsoever with which to satisfy the claim of the appel¬ 
lant. Appellee’s evidence also showed that at his present 
age of fifty-five he is now in an impossible position to 
liquidate or dispose of added financial responsibility such 
as that which the appellant now asserts after her unex¬ 
plained and undue delay of approximately seven years. 

All of the elements of laches are thus present and appel¬ 
lant is barred thereby from now asserting her claim. 

B. 

No Abuse of Discretion Is Shown in the Trial Court’s Action 

It is of course settled beyond question that a reviewing 
court will not set aside the decree of a trial court re¬ 
specting alimony allowances unless there has been a mani¬ 
fest abuse of discretion. Eliasson v. Eliasson, 68 App. 
D. C. 391, 98 F. 2d 263; Davis v. Davis, 68 App. D. C. 240, 
96 F. 2d 512, reversed on other grounds, 305 U. S. 32, 59 
S. Ct. 3, 83 L. Ed. 26, cert, granted 304 IT. S. 552, 58 S. Ct. 
944, 82 L. Ed. 1523, mot. denied 59 S. Ct. 773, 83 L. Ed. 
1494; Jackson v. Jackson, 62 App. D. C. 346, 68 F. 2d 393; 
Garrett v. Garrett , 61 App. D. C. 309, 62 F. 2d 471. The 
authorities agree that alimony awards will not be reviewed 
except for abuse of discretion. “Reviewing courts are 
very reluctant to disturb a ruling of a lower court or in 
any way interfere with the sound exercise of discretion by 
such courts in determining the proper amount of alimony 
or support money to be paid or in modifying such allow¬ 
ances.” Nelson on Divorce and Annulment, 2nd Edition, 
Volume II, Section 17.36; see also 27 C. J. S., Divorce, Sec¬ 
tion 232. 
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Appellee’s position comes clearly within this general 
rale for it is very plain that there was no abnse of dis¬ 
cretion in the trial court’s order based as it was on ample 
evidence of laches on the part of appellant. Without again 
reviewing the evidence in the record it is sufficient to say 
that appellee’s affidavit, (pages 31 and 32 of the Joint 
Appendix,) contains substantial evidence of the appellant’s 
long delay in instituting this claim, for which no explana¬ 
tion satisfactory to the trial court was offered and likewise 
contains evidence, found fully satisfactory to the trial 
court, of appellee’s change in position as a result of appel¬ 
lant’s laches which would work injustice if her claim were 
now allowed. 

Appellant in her brief makes the point as the first point 
of her argument that the change in the status of the minor 
children did not affect the obligation of the appellee under 
the original alimony decree. And as her second point she 
makes the kindred point that each installment under the 
decree was “a single obligation, a final judgment, a vested 
right.” All of this is true as far as it goes but both of 
these points are merely some of the factors to be taken 
into account by the trial court in the exercise of its dis¬ 
cretion upon hearing of the motion. It is settled that the 
power of a court of equity to adapt its remedial relief to 
existing conditions and circumstances cannot be curtailed, 
and that the court does not lack authority to apply equitable 
principles when asked to enforce payment of accrued in¬ 
stallments under its own order. Franklin v. Franklin , 
supra. The rule of the Franklin case brings this juris¬ 
diction in line with the modern view on the point of the 
remitting of accrued installments of alimony. Tolman v. 
Leonard, 6 App. D. C. 224, 233; Alexander v. Alexander, 
13 App. D. C. 334, 352; Ex parte Jeter, 193 S. C. 278, 8 
S. E. (2nd) 490; Winkel v. Winkel, 178 Md. 489, 15 Atl. 
(2nd) 914; Atkinson v. Atkinson, supra; Duffy v. Duffy, 
supra; Kumlin v. Kumlin, supra. 27 C. J. S., Section 276b 
at page 1090, and cases therein cited. This modern view 
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is also well stated in Nelson on Divorce and Annulment, 
Volume II, Section 17.05, pages 420 et seq., 1 and seems par¬ 
ticularly apt to the facts of this case. 

CONCLUSION 

The appellant was clearly guilty of laches and was so 
found upon all the evidence by the trial court. No abuse 
of discretion is shown in the trial court’s refusal to find 
appellee in contempt and to give judgment for accrued ali¬ 
mony. We respectfully urge that the denial of the motion be 

AFFIRMED. 

Respectfully submitted, 

John F. Lillard, 

John F. Lillard, Jr., 

N- Meyer Baker, 

Joseph A. Barry, 

402 Metropolitan Bank Building 
613 15th Street, N. W. 
Washington, D. C. 

Attorneys for the Appellee. 


1 “Though the numerical weight of authority is to the effect that past 
due alimony or support installments cannot be modified, the basis of 
this view is not too sound. An alimony or support order is not a judg¬ 
ment in the ordinary sense, but rather a direction of the court to pay. 
It is not enforceable by execution, or like an ordinary money judgment, 
unless first reduced to money judgment. Why should the mere efflux 
of time make that a definite adjudication for money due, with rights 
vested, which was not certainly and unconditionally due, and not a 
money judgment, at the time the moment for payment came around. 

“If liability is not sufficiently definite and certain to support process 
by execution, the right to enforce should not be regarded as ‘vested.’ 
Practically, moreover, there may well be, and frequently are, situations 
where a husband is brought in, charged with delinquencies, after the 
lapse of a considerable period of time during which he had reason to 
believe that his ex-wife was not going to insist on payment in full, 
or he could not, for one or another sufficient reasons, make the pay¬ 
ments ordered. To require that he have made an application for modifi¬ 
cation of his obligation as soon as he realizes his situation is overly 
technical. He may well not even have realized it, and he may not have 
had the means to apply or the technical knowledge necessary to ap¬ 
praise what the law would expect of him. A less stringent rule, that 
the Court may modify, does not mean that the Court mtist modify. It 
simply retains the power of the Court to act in the premises as reason 
and justice may require.” 
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In The 


United States Coart of appeals 

District op Columbia Circuit 


No. 10,446 


IRMA N. KEPHART, Appellant, 

v. 

PAUL H. KEPHART, Appellee. 


SUPPLEMENTAL BRIEF OF APPELLEE 


Appellee files this supplemental brief in response to the 
questions propounded by the Court in its memorandum to 
counsel and amici Curiae on January 5,1951. 

The questions propounded in this memorandum are: 

(a) Did the trial Court properly refuse to hold the hus¬ 
band in contempt? 

(b) Did it have authority to remit the unpaid install¬ 
ments which have accrued to the wife under the divorce 
decree which stands without modification? 

ARGUMENT 

Discussions of the questions will be answered in the order 
set out in the memorandum to counsel and amici Curiae. 


1 


2 


(a) 


Did the Trial Court Properly Refuse to Hold the 
Husband in Contempt? 


The memorandum of Mr. John H. Burnett, one of the 
amici Curise appointed by the Court in this case, has fully 
covered the particular question set out above showing that 
the weight of authority holds that laches on the part of the 
wife is a complete defense to a motion to adjudicate the 
husband in contempt for failure to pay alimony. Further 
discussions of this point would seem to be pointless. 


0 >) 

Did It Have Authority to Remit the Unpaid Installments 
Which Have Accrued to the Wife Under the Divorce 
Decree Which Stands Without Modification? 

Both the supplemental memorandum of counsel for the 
Appellant and Mr. John H. Burnett, one of the amici Curiae 
appointed by the Court in this case have been devoted to 
the above question on the basis of a “Remission of unpaid 
installments which had accrued to the wife.” 

“To remit” means to annul or to abate or to relinquish 
or to discharge from or forgive. See Bouvier’s Law Dic¬ 
tionary, Webster’s New International Dictionary, Cyc. and 
New Standard Dictionary. 

The line of reasoning on this point and the law that is 
cited therein holds that a Court has no authority to remit 
unpaid installments of accrued alimony. But this is not the 
situation in the instant case. 

In the trial Court below, the wife moved the Court for an 
adjudication of the husband in contempt and for a money 
judgment for failure to pay the unpaid installments of ali¬ 
mony which had accrued over a nine-year period of time. 
There the Court did not remit the alimony, vacate the order 
or modify it. What the Court did was merely to deny the 
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wife’s motion to adjudicate the husband in contempt and 
deny the wife’s motion for a money judgment. 

Can it be said that this was error on the part of the trial 
Court, under the facts in this case, where there was gross 
laches on the part of the wife plus a change of circum¬ 
stances ? 

In the case of Eliasson v. Eliasson, 68 App. D. C., 391, the 
wife sought an adjudication of the husband for his failure 
to comply with an order of the Court issued some six years 
earlier. After the answer had been filed by the Husband 
Appellee, and a hearing had before the Court, an order was 
passed discharging the rule to cite the husband in contempt, 
denying the petition and reducing the alimony from $125.00 
per month to $75.00 per month, effective from the date of 
the order. This Court, in a per curiam opinion, stated: 

“On this appeal we are asked to set aside the order 
and adjudge appellee in contempt. We find nothing in 
the record to justify such action. Appellee’s answer 
shows that his earnings as of the time of the original 
decree have been reduced approximately one half, and 
that, instead of five minor children for whose support 
the original decree provided, there are now two minor 
children, one nearly fifteen and the other twenty years 
of age. In similar circumstances we have invariably 
said we would not disturb the ruling of the lower court. 
Indeed, there must be a manifest abuse of discretion to 
justify interference in such a case by this court.” 
Garrett v. Garrett , 61 App. D. C. 309, 62 F. (2d) 471; 
Jackson v. Jackson , 62 App. D. C. 346, 68 F. (2d) 393. 

See also: Garrett v. Garrett , 61 App. D. C. 310, 65 
Fed. (2d) 471; Stewart v. Stewart, Decided Nov. 2, 
1950, TJ. S. Court of Appeals for the District of Colum¬ 
bia Circuit, 185 Fed. (2d) 436. 

The tendency of the Courts in recent years has given the 
trial Court great latitude in determining whether or not a 
delinquent husband shall be held in contempt of Court and 
whether or not a money judgment will be granted for ali¬ 
mony in arrears. 
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In the Courts of the States of New Jersey (See Duffy v. 
Duffy, 19 N. J. Misc. 332, 19 Atl. (2d) 336); Maryland (see 
6 Md. L. R. 238, discussing Winkel v. Winkel ); and: Brown 
v. Brown, Decided August 3, 1950, by the Municipal Court 
of Appeals for the District of Columbia; and Alabama (see 
Atkinson v. Atkinson, 233 Ala. 125, 170 So. 198.) (See also 
So. Cal. L. Rev. 23,126-9, Dec. 1949), it has been held to be 
within the discretion of the trial Judge to determine whether 
or not the husband would be adjudicated in contempt, a 
money judgment granted for delinquent alimony, or the pre¬ 
vious alimony order modified or vacated because an order 
for the payment of alimony has been considered merely an 
order to require the payment of an obligation of the hus¬ 
band to support his wife and minor children. As the cir¬ 
cumstances of the time have changed wherein the children 
attained majority or where there were agreements between 
the husband and the wife as to the amount of alimony which 
was to be paid, or where the wife remarried, or where the 
■wife was delinquent in seeking the aid of the Court to re¬ 
quire the payment of accrued alimony or some other cir¬ 
cumstance, the Court has refused to hold the husband in 
contempt and has refused to make him pay the alimony 
which accrued. The reasoning behind this was based upon 
the delay over a long period of time wherein large amounts 
of alimony would accrue and a demand would then be made 
for its payment when the husband who was required to pay 
it would be unable to do so and to require payment would 
cause great hardship and result in extreme injustice to the 
husband. 

This is the exact situation in the instant case. As the cir¬ 
cumstances in each case have varied, so have the actions of 
the trial Court been adjusted to meet the requirements of 
each case; and, unless there was a manifest abuse of dis¬ 
cretion of the trial Court which was apparent in the record 
the action of the trial Court would not be reversed on ap¬ 
peal. (See GARRETT v. GARRETT, STEWART v. 
STEWART, ELIASSON v. ELIASSON, supra.) 
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CONCLUSION 

It is respectfully again urged upon the Court that the 
action of the trial Court in this case, under the circum¬ 
stances presented to it, was correct, and that the judgment 
of the trial Court should be AFFIRMED. 

Respectfully submitted, 

John F. Lillabd, 

John F. Lillabd, Jr. 

N. Meyer Baker, 

716 National Metropolitan 
Bank Building, 
Washington 5, D. C., 
Attorneys for Appellee. 
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conferred by statute, and that each installment as it ac¬ 
crues becomes a judgment debt beyond the power of the 
court to release. There is no statute in the District of 
Columbia conferring the power to remit past due alimony. 
Therefore, the case of Franklin v. Franklin was incor¬ 
rectly decided by this court, and the Kephart case at bar 
was incorrectly decided by the lower court, if either is to 
be construed as extinguishing the judgment debt. 

2. Even if a contrary holding were not precluded by 
the decisions of the Supreme Court, public policy de¬ 
mands that all support money decreed to be paid in mat¬ 
rimonial cases should constitute a vested property right 
beyond the power of the court to rescind. 

3. In the District of Columbia the right to enforce pay- [ 
inent of past due alimony or maintenance by immediate 
execution on property is given by statute, and process of 
execution should be issued on the original judgment with¬ 
out more. If, however, it be held that something more 

in the way of an adjudication establishing the amount in 
default is required then such adjudication is an order in | 
aid of the original judgment to which the judgment - d e bt dr£qi 
or is entitled as of right. Therefore, the case of Franklin 
v. Franklin was incorrectly decided by this court, and the 
Kephart case at bar was incorrectly decided by the lower 
court, if either is to be construed as withholding an order 
necessary to obtain issuance of process of execution wheth¬ 
er such an order be called a “money judgment” or some¬ 
thing else. 

4. The duty of the court to enforce payment of past 
due alimony or maintenance by the attachment of the 
person of the defaulter for civil contempt is not absolute 
or obligatory but is to be exercised in conformity with 
sound judicial discretion. 
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ARGUMENT 

1. Judgments for Alimony are Final as to Past Due In¬ 
stallments and Alimony in Arrears Cannot be Remit¬ 
ted. 

Prior to Franklin v. Franklin few matters of law were 
thought to be more conclusively settled in this jurisdic¬ 
tion than that support money awarded in matrimonial 
cases constitutes a judgment debt of record which in¬ 
cludes each installment as it accrues, and that the court 
is without power to remit past due installments. 

The following cases sustain the above statement either 
partially or totally: 

Lesh v. Lesh, 21 App. D. C. 475 
Lynham v. Hufty, 44 App. D. C. 589 
Phillips v. Kepler, 47 App. D. C. 384 
Caffrey v. Caffrey, 55 App. D. C. 285, 4 F. 2d 952 
Biscayne Trust Co. v. American Security & Trust 
Co., 57 App. D. C. 251, 20 F. 2d 267 
Lockwood v. Lockwood, 82 U. S. App. D. C. 105, 160 
F 2d 923 

Cole v. Cole, 82 U. S. App. D. C. 155, 161 F. 2d 883 

Franklin v. Franklin, 83 U. S. App. 385, 171 F. 2d 12, 
by its decision merely affirmed the action of the lower 
court in refusing to lend its aid to the collection of main¬ 
tenance in default either (a) by ordering the attachment 
of the defaulter for civil contempt, or (b) by entering a 
so-called “money judgment” for the arrearage. Nothing 
was said or done, either below or above, about remitting 
the judgment debt. However, the earlier decisions of this 
court holding that past due support money cannot be re¬ 
mitted were said to be overruled, and it seems to be the 
intendment of the majority opinion that the debt should 
be deemed extinguished. 

In this state of affairs, it would seem pointless to cite 
the many decisions of the State courts bearing on the 
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question or even to discuss the earlier decisions of this 
Court but that resort must be had to the decisions and 
opinions of the Supreme Court of the United States which 
are authoritative here. 

Barber v. Barber, 21 How. 582 (62 U. S. 582), 16 L. 
Ed. 226, decided in 1858, established the fundamental 
proposition that a decree for alimony to be paid in perio¬ 
dic installments is as much a debt of record, until the 
decree is recalled, as any other judgment is, and that any 
amount due thereunder may be sued upon as a judgment 
debt in the court of another jurisdiction even though the 
installments in arrears have not been reduced to any fur¬ 
ther judgment in the court of original jurisdiction. 

Lynda v. Lynda , 181 U. S. 183, 21 S. Ct. 555, 45 L. Ed. 
810, decided in 1901, involved a New Jersey decree award¬ 
ing alimony in a lump sum covering a period which had 
elapsed prior to the decree and also awarding alimony to 
be paid in weekly installments in the future. The wife 
sued in New York to recover both the lump sum award 
and the accumulated weekly installments which had ac¬ 
crued. It was held that she was entitled to recover on 
the lump sum but not on the installments which had ac¬ 
crued since the date of the decree because “The provision 
of the payment of alimony in the future was subject to 
the discretion of the Court of Chancery of New Jersey, 
which might at any time alter it, and was not a final 
judgment for a fixed sum.” Except for the sentence 
quoted, the opinion contains no exposition of reasons. 

Sistare v. Sistare, 218 U. S. 1, 30 S. Ct. 682, 54 L. Ed. 
905, decided in 1910, is the grand landmark decision of 
the Supreme Court on the subject under discussion. A 
wife had obtained in New York an award of alimony for 
the support of herself and child payable in weekly install¬ 
ments. Later she sued the husband in Connecticut to ob¬ 
tain there a judgment for the accumulated arrearage of 
weekly payments in default. As stated by the court in 
its opinion: “The Supreme Court of Errors of Connecti- 
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cut reached the conclusion that the power conferred upon 
a New York court to modify a decree for alimony by it 
rendered extended to overdue and unsatisfied installments 
as well as to those to accrue in the future, that hence 
decrees for future alimony, even as to installments after 
they had become due, did not constitute debts of record, 
and were not subject to be collected by execution, but 
could only be enforced by the special remedies provided 
in the law, and were not susceptible of being made the 
basis of judgments in the State of New York in another 
court than the one in which the decree for alimony had 
been made, that the New York judgment for alimony which 
was sought to be enforced, even although the install¬ 
ments sued for were all past due, was not a final judg¬ 
ment which it was the duty of the Courts of Connecticut 
to enforce in and by virtue of the full faith and credit 
clauses of the Constitution of the United States.” The 
Connecticut court was held to be in error. 

In considering the possible conflict between the Barber 
and Lynde cases, the Supreme Court said: 

‘‘And we think it is clear from the context of the 
opinion ( Barber ) that the court held that the decree 
in favor of Mrs. Barber operated to cause an indebt¬ 
edness to arise in her favor as each installment of 
alimony fell due and that a power to modify, if 
exerted, could only operate prospectively.” 

With respect to the Lynde case the Court pointed out 
that no reference had been made to Barber and that the 
statement that the provision for the payment of alimony 
was subject to the discretion of the New Jersey court 
which might at any time alter it and was not a final 
judgment for a fixed sum, was not followed by any ex¬ 
planation. 

The Supreme Court then said: 

‘‘When these two cases are considered together we 
think there is no inevitable and necessary conflict be- 
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tween them, and in any event if there be that Lynde 
v. Lynde must be restricted or qualified so as to 
cause it not to overrule the decision in the Barber 
ease.” 

The Court then said that the two cases must be inter¬ 
preted in harmony with the results: 

“First, that, generally speaking, where a decree is 
rendered for alimony and is made payable in future 
installments, the right to such installments becomes 
absolute and vested upon coming due, and is there¬ 
fore protected by the full faith and credit clause, 
provided no modification of the decree has been made 
prior to the maturity of the installments, since, as 
declared in the Barber case , ‘alimony decreed to a 
wife in a divorce of separation from bed and board 
is as much a debt of record, until the decree has 
been recalled, as any other judgment for money is’. 
Second, that this general rule, however, does not ob¬ 
tain where by the law of the State in which a judg¬ 
ment for future alimony is rendered the right to de¬ 
mand and receive such future alimony is discretion¬ 
ary with the court which rendered the decree, to 
such an extent that no absolute or vested right at¬ 
taches to receive the installments ordered by the 
decree to be paid, even though no application to an¬ 
nul or modify the decree in respect to alimony had 
been made prior to the installment becoming due.’ , 

The statute in force in New York at that time, which 
conferred the power to modify a decree for alimony, pro¬ 
vided in material part: 

“The court may, by order upon the application of 
either party to the action ... at any time after final 
judgment, vary or modify such direction.” 

After stating that it was certain that the statute gave 
the power to modify prospectively, the Supreme Court 
said: 


“But it is equally certain that nothing in this lan¬ 
guage expressly gives power to revoke or modify an 
installment of alimony which had accrued prior to 
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the making of an application to vary or modify, and 
every reasonable implication must be resorted to 
against the existence of such a power in the absence 
of clear language manifesting an intention to confer 
it.” (Emphasis supplied). 

In Barber v. Barber, 323 U. S. 77, 89 L. Ed. 82 (decided 
in 1944 and not to be confused with the earlier Barber 
case), the Supreme Court reaffirmed the doctrine of Sis- 
tare v. Sistare. 

In that case a wife obtained in North Carolina a judg¬ 
ment of separation with alimony payable monthly. Later 
in the same proceeding she obtained a judgment for a 
large accumulated arrearage with the provision that “ex¬ 
ecution issue therefor”. She then sued the husband in 
Tennessee for the amount of the judgment debt. 

The Supreme Court of Tennessee eventually decided 
that the judgment of the North Carolina court for the 
specific amount of alimony already accrued was subject 
to modification by the court which awarded it, that it 
was not a final judgment, and not entitled to full faith 
and credit. 

With respect to this, the Supreme Court said: 

“In Sistare v. Sistare, this Court considered wheth¬ 
er a decree for future alimony, brought to a sister 
state, was entitled to full faith and credit as to in¬ 
stallments which had accrued but which had not been 
reduced to a further judgment. The Court held that 
a decree for future alimony is, under the Constitu¬ 
tion and the statute, entitled to credit as to past due 
installments if the right to them is ‘absolute and 
vested’, even though the decree might be modified 
prospectively by future orders of the" court. 

• * # # 

“Our examination of the North Carolina law on 
this subject must be in the light of the admonition 
of Sistare v. Sistare, supra, 22, that ‘every reason¬ 
able implication must be resorted to against the exist¬ 
ence of’ a power to modify or revoke installments 
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of alimony already accrued ‘in the absence of clear 
language manifesting an intention to confer it.’ ” 

The applicable North Carolina statute which authorized 
the awarding of alimony further provided that “the order 
of allowance . . . may be modified or vacated at any time, 
on the application of either party or of any one inter¬ 
ested.” 

Commenting thereon, the Supreme Court said: 

“This statute by its terms makes provision only 
for the modification of the ‘order of allowance’, not 
of a judgment rendered for the amount of unpaid 
allowances which have accrued under such an order. 
Xor does it state that the order of allowance may he 
modified retroactively as to allowances already ac¬ 
crued .” (Emphasis supplied). 

The Supreme Court concluded that the wife was entitled 
to recover because the original North Carolina judgment 
for separation and alimony was beyond the power of the 
North Carolina court to modify retroactively, a fortiori 
a subsequent judgment based thereon was not susceptible 
to modification. 

In Griffin • v. Griffin, 327 I\ S. 220, 90 L. Ed. 635, de¬ 
cided in 1946, the Supreme Court dealt with the question 
in a case originating in this jurisdiction. 

In that case, the wife had obtained in New York a di¬ 
vorce with alimony payable in monthly installments. On 
ex parte motion of the wife the clerk entered a judgment 
that she recover from the husband a large sum of alimony 
in arrears and that execution be had. Included in said 
total sum was a lesser sum which in earlier contested 
proceedings had been determined to be past due and pay¬ 
able, but which had not been reduced to formal judgment. 
Thereafter she sued the husband in the District of Colum¬ 
bia upon the basis of the aforesaid ex parte judgment. 
Husband defended on the ground, among others, that the 
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judgment was void because entered without notice to him. 
The trial court awarded a summary judgment against him 
and was affirmed by the United States Court of Appeals 
for the District of Columbia without opinion. {Griffin v. 
Griffin, 80 U. S. App. D. C. 409, 148 F. 2d 17). 

The Supreme Court found (a) that under the then New 
York law the original alimony decree was subject to some 
power of modification nwtc pro trnic, there having been a 
significant change in the New York law as it existed at 
the time of Sistare v. Sistare in 1910, and (b) that under 
New l r ork practice alimony could not be collected by ex¬ 
ecution unless and until a judgment for the amount of ali¬ 
mony accrued but unpaid is docketed by order of the 
court which issued the decree, and that upon motion to 
docket such a judgment the husband may defend and 
ask that a modification of the decree be made retroac¬ 
tively. 

The Court was compelled to hold that due process re¬ 
quired that some sort of notice by personal or substituted 
service should have been given the husband and that the 
ex parte judgment for arrears of alimony was void and 
not capable of being made the basis of a suit elsewhere 
except as to that part of it which had previously been 
adjudicated in a contested proceeding but not reduced to 
formal judgment, as aforesaid. As to that portion of 
the judgment the Court went as far as it could and held 
it to be final, saying: 

“As we said in Barber v. Barber, 323 U. S. 77, 82, 
paraphrasing Sistare v. Sistare, 218 U. S. 1, where 
a decree for alimony is made the basis of an action 
in another jurisdiction, ‘every reasonable implication 
must be resorted to against the existence of’ a power 
to modify or revoke installments of alimony already 
accrued’ in the absence of clear language manifesting 
an intention to confer it’.” 
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So it is seen that, with the possible exception of the 
sketchy opinion in Lynde v. Lynde, the Supreme Court 
of tiie United States commencing with Barber v. Barber 
in 1 Sr>(> and continuing until at least Griffin■ v. Griffin in 
1140. has exerted itself to give to decrees for the payment 
of alimony in periodic installments the maximum of final¬ 
ity and to deny the power to remit past due installments 
unless the intent to confer such power by statute is clearly 
apparent. 

The only statute in the District of Columbia relating to 
the power of the court to modify matrimonial judgments 
is Section 1(3-413 of the District of Columbia Code which 
provides: 

“After a decree of divorce in any case granting 
alimony and providing for the care and custody of 
children, the case shall still be considered open for 
any future orders in these respects.’’ 

Here is to be found no ‘clear language manifesting an 
intention to confer’ ‘the existence of a power to modify 
or revoke installments of alimony already accrued’ and 
sufficient to overcome the rule that ‘every reasonable im¬ 
plication must be resorted to against the existence of’ 
such a power, as delineated in Sistare, Barber, and Grif¬ 
fith, supra. 

2. Public Policy Demands That Judgments for Support 
Money be Final. 

It is an old adage that hard cases make bad law, and 
Franklin v. Franklin seems to have been such a one, al¬ 
though Franklin’s bed seems to have been one of his own 
negligent choosing and at worst he could have been re¬ 
quired only to stand liable for the back money due at 
the rate of $50.00 a month during a period when at least 
one of his dependent children lived with his wife. In 
PiL<on v. Salvoni , 65 App. D. C. 55, 79 F. 2d 411, this 
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Court repudiated as against public policy the contention 
that an agreement between parents that if the father 
would forego his right to visit his children he need not 
pay the alimony awarded for their support, and it was 
permitted that a large judgment be taken against him 
for the support money in default after the children were 
all grown. 

It would seem that in the concern to relieve from ap¬ 
parent hardships in unusual situations great care should 
be taken not to break or warp basic rules of law lest they 
no longer be useable as tools to work justice in the ordi¬ 
nary situations for which they were designed. 

Already the decision in Franldin v. Franklin has im¬ 
peded the administration of justice. 

First: District of Columbia judgments providing for 
the support of women and children no longer carry the 
stamp of finality necessary to support actions for the 
recovery of arrearages in foreign jurisdictions. (Lynde 
v. Lynde, supra). Defaulters who have moved from the 
District of Columbia, with its small area, are beyond the 
reach of the process of the local courts and they are sub¬ 
ject only to the process of the courts of the States in 
which they may be found. This very Kephart case at 
bar serves as an excellent example. When Mrs. Kephart, 
who is now charged with laches in this jurisdiction, ear¬ 
lier attempted to obtain a judgment for the money due 
her in Maryland, where Kephart lives and may have 
property subject to execution, she was confronted with 
the defense that according to Franklin v. Franklin the 
judgment of the District of Columbia court was not final 
and irrevocable. It is obvious that Mrs. Kephart is here 
now trying to obtain something in the way of a finality 
which will support her action in Maryland. It would 
seem that justice ought not to require a woman seeking 
actual support for herself and dependent children to go 
around Robin Hood’s barn. 
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Second: Reluctant alimony payers are invited and en¬ 
couraged to permit arrearages to accumulate in the hope 
tiiat the court may remit all or a portion of the amount 
due after litigation over whether or not the wife is en¬ 
titled to receive it. With the exception of a few lawyers 
like myself, what the people of the District of Columbia 
need is less matrimonial litigation and not more. 

3. Judgment Creditors are Entitled of Right to Have 
Execution Against Property for Arrearages of Ali¬ 
mony. 

See. 11-326 of the District of Columbia Code provides 
that judgments equitable in nature may be enforced, 
among other methods, by the issuance of “a fieri facias 
and attachment by way of execution against the lands, 
tenements, chattels, and credits, or other incorporeal prop¬ 
erty. to satisfy the decree”. 

Therefore, there would seem to be no doubt that a 
judgment for maintenance or alimony, even if deemed to 
l>o equitable in nature, is entitled to be enforced by the 
process of execution as are judgments at law. 

The only point of difference is that unlike ordinary 

judgments for the payment of money, either at law’ or 

in equity, judgments for the payment of maintenance and 

alimony in the District of Columbia are not expressed in 

terms of final liquidated sums but are payable in periodic 

installments. Such a judgment periodically is increased 

in amount bv each installment as it accrues automatically 
• * 

being added to the total. 

The accumulative character of a judgment for support 
money payable in periodic installments presents no ob¬ 
stacle to its immediate enforcement by execution. 

An ordinary judgment for debt or damages may be 
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for, say, $10,000. The amount due thereunder at any 
given time is the gross amount less all payments on ac¬ 
count or other credits deductible therefrom. The amount 
for which execution may be had at any given time is said 
gross amount less all credits shown of record. In case of 
dispute as to the amount actually due, the court in aid 
of its judgment has, and must have, the power to ascer¬ 
tain and to establish of record the correct amount either 
before or after the issuance of process of execution. 

A judgment for alimony may be payable in install¬ 
ments of, say, $100.00 a month. The gross amount of 
said judgment is always the sum of the installments which 
have accrued according to the calendar. The amount due 
thereunder at any given time is the gross amount less all 
payments on account or other credits deductible there¬ 
from. The amount for which execution may be had at 
any given time is said gross amount less all credits 
shown of record. In case of dispute as to the amount 
actually due, the court in aid of its judgment has, and 
must have, the power to ascertain and to establish of 
record the correct amount either before or after the is¬ 
suance of process of execution. 

Purposely I have spelled out the above simple reason¬ 
ing in order to lead to the assertion that in my opinion 
much of the confusion that has resulted in this jurisdic¬ 
tion over the finality of judgments for alimony or main¬ 
tenance has arisen from the practice of some lawyers, 
with the apparent approval of the lower court, to apply 
for and obtain what they call “money judgments” cover¬ 
ing alimony or maintenance in default and providing that 
“execution may issue therefor as at law”. 

That is what was sought in the Franklin case and in 
this the Kephart case. 

It has always seemed to me that such a practice, and 
certainly the terminology employed, is legally inept. It 
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seems to presuppose that the original judgment of the 
court is not a money judgment and that the right to exe¬ 
cution given by Sec. 11-326 of the Code does not operate 
unless a second judgment is obtained. It has always 
seemed to me to be anomalous to obtain a judgment upon 
a judgment not only in the same court but in the same 
proceeding. 

The practice which I have always followed, as do many 
other lawyers, is to apply to the court for an order “ad¬ 
judicating and establishing of record” the amount of ali¬ 
mony in arrears and presently owing under the original 
judgment awarding alimony. 

1 have always argued with the clerks of the district 
court that process of execution should be issued immedi¬ 
ately upon the original judgment with the judgment credi¬ 
tor being required only to file a praecipe showing the 
total amount which has been paid thereon, which is the 
standard practice with respect to ordinary judgments at 
law which frequently are paid in installments or collected 
piecemeal. However, during the 27 years I have been at 
the bar the clerks have refused to issue process of execu¬ 
tion. except for a single installment, unless there first be 
obtained from the court some kind of order, either in the 
form of a “money judgment , * or an “order adjudicating 
and establishing of record” the amount of alimony in 
arrears. The correctness of the practice is, of course, 
not before this Court for decision. 

However, if any such order is requisite, whether it be 
called a “money judgment” or something else, it is at 
most an order in aid of the original judgment and should 
be entered as a matter of right on the motion of the 
judgment debtor for the amount found by the court to 
be unpaid. 

(An interesting field of inquiry suggested by this case 
would be the extent to which a judgment for alimony, like 



other judgments for the payment of money, can be satis¬ 
fied by something other than the payment of money or 
the full amount thereof through accord and satisfaction 
or by set-off. It is not unlikely that some of the hard¬ 
ships sought to be mitigated by the majority opinion in 
Franklin v. Franklin adequately could be dealt with in 
such manner.) 

4. The Duty to Enforce the Payment of Alimony by At¬ 
tachment for Contempt is Not Absolute But is Exer¬ 
cised With Sound Judicial Discretion. 

Although the order appointing amici curiae defined 
one of the questions presented by this appeal to be “(a) 
did the trial court properly refuse to hold the husband 
in contempt”, it would appear that this question has been 
covered fully by counsel for the litigants in their briefs 
and that since it does not reach down to the fundamental 
question as to the finality of alimony judgments it is not 
a question on which the court desires or needs the assist¬ 
ance of amici curiae. 


I have formed by opinion without consultation with 
amicus curiae John H. Burnett, Esq., and the above brief 
was written in its present form, with the exception of 
this final paragraph, before T read his excellent brief. I 
am not surprised, considering the decisions of the Su¬ 
preme Court of the United States, that we have arrived 
at substantially the same conclusions on the major points 
involved. 

Respectfully submitted, 

Jean M. Boardman 
Shoreham Building 
Amicus Curiae 



